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Morrisville Hydroelectric Proj Water 

Quality 

 

 

DECISION ON MOTION  

 

This is an appeal from a water quality certification issued by the Agency of Natural 

Resources (ANR) to Morrisville Water and Light (MWL) for the Morrisville Hydroelectric Project 

located on the Lamoille River and its tributaries in north-central Vermont.  American Whitewater 

and the Vermont Paddlers’ Club (AW/VPC) subsequently appealed the certification to this Court.  

The matter currently pending before the Court is ANR’s motion for summary judgment on 

AW/VPC’s Questions 2 and 4–12. 

Standard of Review 

 Pursuant to V.R.C.P. 56(a), we grant summary judgment to a party “if the movant shows 

that there is no genuine dispute as to any material fact and the movant is entitled to judgment 

as a matter of law.”  V.R.C.P. 56(a), applicable here through V.R.E.C.P. 5(a)(2).  When determining 

if there is a genuine dispute as to any material fact, “we will accept as true the allegations made 

in opposition to the motion for summary judgment, so long as they are supported by affidavits 

or other evidentiary material.”  Robertson v. Mylan Labs., Inc., 2004 VT 15, ¶ 15, 176 Vt. 356 

(citation omitted).  The nonmoving party also receives the benefits of all reasonable doubts and 

inferences.  Id.   

Factual Background 

 We recite the following facts solely for the purposes of deciding the pending motion for 

summary judgment. 

1. On September 9, 2015, MWL submitted an application for water quality certification to 

ANR for hydroelectric facilities located on the Lamoille River and its tributaries (the Project). 

2. The Project consists of the Morrisville Facility, the Cadys Falls Facility, the Green River 

Facility, and the Lake Elmore Facility. 
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3. On August 9, 2016, ANR issued a water quality certification to MWL with conditions 

regarding the Clean Water Act (CWA) and the Vermont Water Quality Standards (VWQS). 

4. On September 8, 2016, AW/VPC appealed the certification to this Court. 

5. AW/VPC’s Notice of Appeal indicates their appeal, in large part, does not address the 

Morrisville, Cadys Falls, or Lake Elmore Facilities.  The Green River Facility is, therefore, the 

central facility in their appeal. 

6. The Green River is a Class B water. 

7. The designated uses for Class B waters are aquatic biota, wildlife and aquatic habitat; 

acceptable as a source for a public water supply with filtration and disinfection; aesthetics; 

swimming and other primary contact recreation; boating, fishing, and other recreational uses; 

and irrigation and agricultural uses.  VWQS § 3-04(A)(6). 

8. The 2016 Tactical Basin Plan for the Lamoille Basin (the Basin Plan), which the Green River 

is a part of, includes “Appendix F: Existing Uses in the Lamoille Basin.”  2016 Lamoille Basin Plan 

at 197, available at http://dec.vermont.gov/sites/dec/files/wsm/mapp/docs/2016-12-

30_Lamoille_Tactical_Plan_FINAL.pdf.   

9. Appendix F “presents the current list of Existing Uses determined for the Lamoille Basin.”  

Id. at 135. 

10. The appendix includes sub-headings identifying swimming, recreational boating, 

recreational fishing, and public water sources as uses. 

11. The “Recreational Boating” sub-heading includes a paragraph mentioning, among others, 

whitewater boating activities in the Lamoille basin.  Id at 197. 

12. Appendix F also includes “Table F2. Recreational Boating as an Existing Use of Specific 

Waters within the Lamoille Watershed.”  Id at 198–99. 

13. This table identifies the Green River as a location with a “highly important” rating, noting 

that the “characteristics that support that use” are “Class IV–V, outstanding scenery and rapids, 

used by expert paddlers, [and it is] the only river in [the] State with potential to support 

recreational dam releases on a steep creek.”  Id. at 199. 
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Discussion 

I. Whether the Court has jurisdiction to determine if the whitewater uses are existing 

uses 

ANR moves for summary judgment on AW/VPC’s Questions 4–12, arguing that ruling on 

these issues would encroach on ANR’s policy-making authority.  ANR asserts that the level of 

specificity used to define existing uses is a policy decision within its discretion and that these 

questions seek to establish an existing use that is more specific than those currently identified.  

ANR argues that this would be impermissible policy making and, therefore, these questions are 

outside the scope of the Court’s jurisdiction.1  AW/VPC disagrees, arguing the Court’s de novo 

review requires us to review and identify existing uses because we sit in the place of ANR. 

                                                      
1 The challenged questions read as follows: 

Question 4 asks: “[w]hether the Water Quality Certification for the Green River Development must achieve 

and maintain a high level of quality that fully supports whitewater boating as required by Section 3-04(B)(7) of the 

[VWQS] for Class B waters.” 

Question 5 asks: “[w]hether the Water Quality Certification should be conditioned in order to ensure the 

full support of whitewater boating as required by Section 3-01(C)(1) of the [VWQS] for Class B waters.” 

Question 6 asks: “[w]hether ANR has conducted any site specific flow studies documenting the impact of 

whitewater boating in compliance with Section 3-01(C) and Section 1-02(E) of the [VWQS] and if not whether any 

determination by ANR regarding the impacts of whitewater boating is entitled to deference by the Court.” 

Question 7 asks: “[w]hether whitewater boating on the Green River is an existing use protected by the ANR 

Interim Anti-Degradation Implementation Procedure and Section 1-03 of [VWQS] and should therefore be protected 

and included in the Water Quality Certification.” 

Question 8 asks: “[i]f whitewater boating on the Green River is such a protected existing use, whether the 

Water Quality Certification should be conditioned to maintain natural high flow events and include scheduled 

recreation releases in order to protect that use in accordance with Section VIII of the ANR Interim Anti-Degradation 

Implementation Procedure and Section 1-03 of the[VWQS].” 

Question 9 asks: “[i]f whitewater boating on the Green River is a protected existing use under Section VIII 

of the ANR Interim Anti-Degradation Implementation Procedure and Section 1-03 of the [VWQS], whether schedule 

whitewater boating releases are compatible with the fisheries management goals, as that term is used in the Water 

Quality Certification on appeal . . .  for the Green River, will not result in any violation of the [VWQS], and should be 

included in the Water Quality Certification.” 

Question 10 asks: “[w]hether allowing [MWL] to operate in a store-and-release mode, as that term is used 

in the Water Quality Certification on appeal . . . during the “winter,” as that term is used in the Water Quality 

Certification on appeal . . . will reduce opportunities for whitewater boating that would occur under natural flow 

conditions as though the hydroelectric dam did not exist and whether a store-and-release mode is required for the 

winter months by the [VWQS] and Vermont statutes.” 

Question 11 asks: “[w]hether the Water Quality Certification may be conditioned to eliminate or 

substantially interfere with existing whitewater boating opportunities in order to create a habitat that would not 

otherwise exist under natural flow conditions as though the hydroelectric dam did not exist.” 

Question 12 asks: “[w]hether the Water Quality Certification may be conditioned such that it will eliminate 

or substantially interfere with existing whitewater boating opportunities in order to support other uses beyond what 

is required by the [VWQS] for [C]lass B waters.” 
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The Environmental Division’s de novo proceedings require us to review an application 

anew to determine if it complies with the relevant laws.  See In re Whiteyville Props. LLC, No. 

179-12-11 Vtec, slip op. at 1 (Vt. Super. Ct. Envtl. Div. Dec. 13, 2012) (Durkin, J.); see also 10 V.S.A. 

§ 8504(h) (calling for de novo review).  Therefore, the Court has jurisdiction over Questions 4–

12, insofar as they require the Court to interpret the VWQS and determine the water quality 

certification application is in compliance with the VWQS and the CWA.  We conclude they are 

properly before the Court.  ANR’s motion for summary judgment on AW/VPC’s Questions 4–12 

is DENIED. 

II. Whether the Lamoille Basin Plan designated the whitewater uses as existing uses 

ANR asks the Court to determine that the Basin Plan does not establish the whitewater 

uses at issue in this appeal, both whitewater boating and whitewater boating on scheduled 

releases, are existing uses on the Green River as a matter of law.  ANR argues the interpretation 

of the Basin Plan is a question of law and that their interpretation should be afforded substantial 

deference.2  AW/VPC appears to argue this is an improper interpretation of the Basin Plan based 

on its plain language. 

 As stated above, we give “substantial deference to an agency’s interpretation of its own 

regulations.”  ANR Permits, 2014 VT 50, ¶ 15 (citing Peel, 149 Vt. at 351).  “Absent a clear and 

convincing showing to the contrary, decisions made within the expertise of such agencies are 

presumed correct, valid and reasonable.”  In re Johnston, 145 Vt. 318, 322 (1985).  The party 

challenging an agency’s interpretation “bear[s] the burden of showing that ANR’s interpretation 

is wholly irrational and unreasonable in relation to its intended purpose.”  ANR Permits, 2014 VT 

50, ¶ 17 (citations omitted); see also Plum Creek Maine Timberlands, LLC v. Vermont Dep’t of 

                                                      
2 In our June 13, 2017 decision, we concluded that “[w]hether the 2016 Lamoille Basin Plan designates 

whitewater boating on the Green River, and if so, to what degree, is a disputed material fact that we are not able to 

resolve on the record before us.”  In re Morrisville Hydroelectric Project Water Quality Certification, No. 103-9-16 

Vtec, slip op. at 26 (Vt. Super. Ct. Envtl. Div. Jun. 13, 2017) (Walsh, J.).  The pending motion essentially argues that 

the Basin Plan interpretation is a matter of law.   We agree.  Because the Basin Plan was created pursuant to the 

VWQS and CWA and in part identifies and establishes management and protection goals for the basin, the plan is in 

effect a policy document, and its interpretation is a matter of law.  See In re B & M Realty, LLC, 2016 VT 114, ¶ 31 

n.2 (Oct. 21, 2016) (meaning of regional plan is legal question).  We further note that pursuant to VWQS § 1-03(B)(1), 

the basin plan may be used to identify existing uses and, therefore, has legal significance on that issue. 
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Forests, Parks & Recreation, 2016 Vt 103, ¶ 28, 203 Vt. 197; In re Costco Stormwater Discharge 

Permit, 2016 VT 86, ¶ 5, 202 Vt. 564. 

Because the Basin Plan was authored by ANR pursuant to the CWA and the VWQS, 

interpretation of the Basin Plan is squarely within ANR’s expertise and is afforded this deferential 

standard.  ANR Permits, 2014 VT 50, ¶ 15.  

Even with this deferential standard of review, however, we look to the Basin Plan as a 

whole and to the intent of its drafters.  Id. at ¶ 19 (citing Conservation Law Found. v. Burke, 162 

Vt. 115, 121; In re Verburg, 159 Vt. 161, 164 (1992)). 

Basin plans seek “to protect, maintain, enhance, and restore the biological, chemical, and 

physical integrity, and public use and enjoyment of Vermont’s water resources, and to protect 

public health and safety.”  2016 Lamoille Basin Plan at 11.  ANR’s interpretation that the Basin 

Plan identifies the existing uses of the waters it covers broadly, in relevant part, as Recreational 

Boating is irrational and unreasonable in light of this purpose and when looking to the plan as a 

whole. 

 Chapter 4(B) of the Basin Plan discusses existing uses in the Lamoille basin.  The section 

notes that ANR may identify existing uses through the basin planning process.  Id. at 134.  It states 

that the Plan identifies existing uses for the basin, which represent a “partial accounting of known 

existing uses,” and references Appendix F (entitled “Existing Uses in the Lamoille Basin”) as “the 

current list of Existing Uses determined for the Lamoille Basin.”  Id. at 134-35.  Within Appendix 

F, under the sub-heading “Recreational Boating,” the included Table F2, entitled “Recreational 

Boating as an Existing Use of Specific Waters within the Lamoille Watershed.” Id. at 198–99.  

Table F2 lists the Green River as a location of high importance due to characteristics such as “Class 

IV–V, outstanding scenery and rapids, used by expert paddlers, [and it is the] only river in [the] 

State with potential to support recreational dam releases on a steep creek.”  Id. at 199.   

 Even though we afford deference to ANR’s interpretation, when looking to the Basin Plan 

as a whole, the plan acknowledges both whitewater uses at issue in this appeal are highly 

important existing uses on the Green River.  ANR argues that Table F2 merely provides locations 

and types of recreation boating and does not identify the uses listed therein as existing.  This is 

unreasonable in light of the language in Chapter 4(B) in which Appendix F, including Table F2, a 
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list of existing recreational boating uses, are referenced as a partial accounting of the existing 

uses in the basin.  The whitewater uses at issue in this appeal are explicitly included in this 

accounting. 

Therefore, ANR’s interpretation of the plan is irrational and unreasonable.   Based on the 

plain language of the Basin Plan, we conclude as a matter of law that the Basin Plan identifies the 

whitewater uses at issue in this appeal as existing uses. 

 Because of this, ANR’s request to determine that AW/VPC has the burden of 

demonstrating that whitewater boating is an existing use on the Green River is moot. 

III. Whether the Court has jurisdiction to consider ANR’s review of the application 

Question 2 asks “[w]hether ANR has adopted by procedure an application process for the 

certification of hydroelectric projects in Vermont under Section 401 of the federal Clean Water 

Act as contemplated by 10 V.S.A. §§ 1004, 1006, and if so whether ANR followed that procedure 

for the Water Quality Certification filed by [MWL] that is presently on appeal.”  Question 6 asks 

“[w]hether ANR has conducted any site specific flow studies documenting the impact of 

whitewater boating in compliance with Section 3-01(C) and Section 1-02(E) of the [VWQS] and if 

not whether any determination by ANR regarding impacts of whitewater boating is entitled to 

deference.”  ANR asserts that these questions are outside the scope of this de novo appeal.  

AW/VPC asserts these questions are properly before the Court because they are relevant to 

whether we should defer to any determinations made by ANR below. 

 A de novo trial “is one where the case is heard as though no action whatever had been 

held prior thereto.”  In re Poole, 136 Vt. 242, 245 (1978).  We do not consider previous decisions 

or proceedings below, “rather, we review the application anew as to the specific issues raised in 

the statement of questions.”  Whiteyville, No. 179-12-11 Vtec at 1 (Dec. 13, 2012).  We note that 

all but the most “structural” procedural errors are cured by subsequent de novo review.  See In 

re JLD Props. of St. Albans, LLC, 2011 VT 87, ¶¶ 10–13, 190 Vt. 259.   

 We reiterate that in the present appeal, “our role is to determine whether the Project 

complies with the provisions of the CWA specified in § 401, the VWQS, and any other appropriate 

state law,” as well as appropriate conditions that should be imposed to ensure compliance.  In re 
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Morrisville Hydroelectric Project Water Quality Certification, No. 103-9-16 Vtec, slip op. at 4-5 

(Vt. Super. Ct. Envtl. Div. Jun. 13, 2017) (Walsh, J.) (citations omitted).    

Question 2 essentially raises two issues.  First, whether ANR has adopted an application 

procedure as required by the CWA.  Second, whether ANR followed the procedure if that 

procedure is in place.  The first aspect addresses a structural deficiency in the statutorily required 

procedures adopted by ANR that would apply to all water quality certification applications.  We 

cannot cure this deficiency through our de novo review.  The second aspect of this question, 

however, addresses a procedural deficiency that can cured by our de novo review.   

Further, Question 6 addresses procedural deficiencies in ANR’s review of MWL’s water 

quality certification application.  As Question 6 raises issues regarding studies conducted below, 

it is outside the scope of this de novo review. 

For these stated reasons, ANR’s motion for summary judgment on Question 6 and the 

aspect of Question 2 that addresses whether ANR followed an adopted application procedure 

when reviewing the application on appeal is GRANTED.  We DENY ANR’s motion on the 

remainder of Question 2. 

Conclusion 

 For the forgoing reasons, we DENY ANR’s motion for summary judgment on Questions 

4-12 and GRANT IN PART and DENY IN PART their motion for summary judgment on Questions 

2 and 6.   

 

 

Electronically signed on March 23, 2018 at 01:59 PM pursuant to V.R.E.F. 7(d). 

 

 

 

_________________________________________ 

Thomas G. Walsh, Judge 

Superior Court, Environmental Division 

 


