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PROPOSED 

 

STATE OF VERMONT 

VERMONT SUPREME COURT 

__________________TERM, 2018 

 

Order Promulgating Amendments to Rules 16.2 and 26 of the Vermont Rules of Civil 

Procedure 

 

 Pursuant to the Vermont Constitution, Chapter II, Section 37, and 12 V.S.A. § 1, it is hereby 

ordered: 

 

 1. That Rule 16.2 of the Vermont Rules of Civil Procedure be amended to read as follows 

(deleted matter struck though; new matter underlined): 

RULE 16.2. SCHEDULING ORDERS 

After a pretrial or discovery conference or after a hearing called for that purpose, the court 

may enter or amend a scheduling order which may: 

(1) set a date by which the disclosures required by V.R.C.P. 26(b)(5)(A)(i)-(v) must be 

made. 

 

(i) (2) set a date or dates by which all pretrial motions, except those based on circumstances 

that arise after the cut-off date or a motion to dismiss for lack of subject matter jurisdiction, must 

be filed; 

(ii) (3) set a date by which third parties may be brought into the action pursuant to V.R.C.P. 

14; 

 

 (iii) (4) provide for discovery of electronically stored information; 

 

(iv)(5) include any agreements the parties reach for asserting claims of privilege or of 

protection as trial-preparation materials after production; 

(v) (6) set a date at which the case will be tried, or a date after which the case will be 

considered ready for trial so that it will appear on a trial list and thereafter be governed by 

V.R.C.P. 40(a). 

 

* * * * * * * 

 

Reporter’s Notes—2018 Amendment 

 

Rule 16.2 is amended to add a reference to the use of a 

scheduling order provided in the simultaneous amendment of 

V.R.C.P. 26(b)(5)(A)(i)-(v) and to conform the designation of 

the provisions of the rule to the format of other rules. 
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 2. That Rules 26(b)(4) and (5) of the Vermont Rules of Civil Procedure be amended to read 

as follows (deleted matter struck through; new matter underlined): 

 

RULE 26.  GENERAL PROVISIONS GOVERNING DISCOVERY 

 

 (b) Discovery Scope and Limits.  

 

 (4) Trial Preparation: Materials.  

(A) Showing Required for Discovery. Subject to the provisions of subdivision 

paragraph (b)(4)(5) of this rule, a party may obtain discovery of documents and tangible 

things otherwise discoverable under subdivision paragraphs (b)(1) and (2) of this rule and 

prepared in anticipation of litigation or for trial by or for another party or by or for that other 

party’s representative (including the other party’s attorney, consultant, surety, indemnitor, 

insurer, or agent) only upon a showing that the party seeking discovery has substantial need 

of the materials in the preparation of the party’s case and that the party is unable without 

undue hardship to obtain the substantial equivalent of the materials by other means. In 

ordering discovery of such materials when the required showing has been made, the judge 

shall protect against disclosure of the mental impressions, conclusions, opinions, or legal 

theories of an attorney or other representative of a party concerning the litigation. 

(B) Exception: Previous Statements. A party may obtain without the required 

showing a statement concerning the action or its subject matter previously made by that 

party. Upon request, a person not a party may obtain without the required showing a 

statement concerning the action or its subject matter previously made by that person. If the 

request is refused, the person may move for a court order. The provisions of Rule 37(a)(4) 

apply to the award of expenses incurred in relation to the motion. For purposes of this 

paragraph, a statement previously made is (A)(i) a written statement signed or otherwise 

adopted or approved by the person making it, or (B)(ii) a stenographic, mechanical, 

electrical, or other recording, or a transcription thereof, which is a substantially verbatim 

recital of an oral statement by the person making it and contemporaneously recorded. 

  

(5) Trial Preparation: Experts. 

 

(A) Identification Disclosure and Deposition of an Expert Who May Testify. 

  

(i) A party may through interrogatories require any other party to identify each 

person whom the other party expects to call as an expert witness at trial, to state the 

subject matter on which the expert is expected to testify, and to state the substance of the 

facts and opinions as to which the expert is expected to testify and a summary of the 

grounds for each opinion must, without waiting for a discovery request, disclose the 

identity of any witness it may use at trial to present expert testimony under Vermont 

Rules of Evidence 702, 703, or 705.   
 

(ii) A party may depose any person who has been identified in an answer to an 

interrogatory posed pursuant to subparagraph (A)(i) as an expert whose opinions may be 
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presented at trial A party intending to use a witness to present expert testimony at trial 

under Vermont Rules of Evidence 702, 703, or 705 also must, without waiting for a 

discovery request, disclose, in a report prepared and signed by the witness, or in a writing 

prepared and signed by the party’s attorney or a self-represented litigant, all opinions the 

witness will express, the bases and reasons for the opinions, the facts or data considered 

by the witness in forming them, any exhibits that will be used to summarize or support 

the opinions, the qualifications of the witness, and a statement of the compensation 

charged by the expert for the work in the case. 

  

(iii) A party may obtain by request for production or subpoena any final report of 

the opinions to be expressed by an expert who has been identified in an answer to an 

interrogatory posed pursuant to subparagraph (A)(i) as an expert whose opinions may be 

presented at trial, as well as the basis and reasons for the opinions and any exhibits that 

will be used to summarize or support them The parties must make the disclosures 

required by subparagraphs (A)(i) and (ii) at times and in a sequence provided by 

stipulation or a scheduling order issued under Rule 16.2. In the absence of a stipulation or 

scheduling order, the disclosures must be made at least 90 days before the earlier of the 

date set for trial or for the case to be ready for trial; or, if the evidence is intended solely 

to contradict or rebut evidence on the same subject matter offered by another party, the 

disclosure must be made within 30 days after the other party’s disclosure under 

subparagraph (A)(ii). 

 

(iv) A party may depose any expert whose identity has been disclosed pursuant to 

subparagraph (A)(i). 

 

(v) A party may obtain by request for production or subpoena any final report of 

the opinions to be expressed by any expert whose identity has been disclosed pursuant to 

subparagraph (A)(i). 

(B) Trial-Preparation Protection for Draft Disclosures and Certain Reports. Rule 

26(b)(3)(4)(A) protects drafts of any disclosure of an expert that is required or prepared 

under subparagraph (A)(i)(ii) and drafts of any report prepared by such an expert, regardless 

of the form in which the draft is recorded. 

(C) Trial-Preparation Protection for Communications Between a Party’s Attorney and 

Certain Expert Witnesses. Rule 26(b)(3)(4)(A) protects communications between the party’s 

attorney and any expert who has been identified in an answer to an interrogatory posed 

whose identity has been disclosed pursuant to subparagraph (A)(i) as an expert whose 

opinions may be presented at trial, regardless of the form of the communications, except to 

the extent that the communications: 

 

(i) relate to compensation for the expert’s study or testimony; 

 

(ii) identify facts or data that the party’s attorney provided and that the expert 

considered in forming the opinions to be expressed;  

 

(iii) identify assumptions that the party’s attorney provided and that the expert 

witness relied on in forming the opinions to be expressed. 
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(D) Expert Employed Only for Trial Preparation. A party may discover facts known 

or opinions held by an expert who has been retained or specially employed by another party 

in anticipation of litigation or preparation for trial and who is not expected to be called as a 

witness at trial, only as provided in Rule 35(b) or upon a showing of exceptional 

circumstances under which it is impracticable for the party seeking discovery to obtain facts 

or opinions on the same subject by other means. 

(E) Payment. Unless manifest injustice would result, (i) the judge shall require that 

the party seeking discovery pay any expert who has been identified under subparagraph 

(A)(i) a reasonable fee for time spent in responding to discovery under this paragraph (4)(5); 

and (ii) with respect to discovery obtained under subparagraph (D) of this paragraph the 

judge shall also require the party seeking discovery to pay the other party a fair portion of the 

fees and expenses incurred by the latter party in obtaining facts and opinions from the expert. 

 

Reporter's Notes—2018 Amendment 

 

V.R.C.P. 26(b)(4) and (5) are amended to clarify their provisions 

and bring them more closely in line with comparable provisions of 

the Federal Rules of Civil Procedure and the realities of current 

Vermont practice.  

V.R.C.P. 26(b)(4) is amended to designate its subparagraphs 

with lettered captions and to make other minor changes for 

consistency with the remainder of V.R.C.P. 26(b). 

V.R.C.P. 26(b)(5)(A) is amended to provide for automatic pre-

trial disclosure of all witnesses who will be offered as experts and 

the nature of their expected testimony. Thanks to the liberality of 

V.R.E. 702, witnesses with expertise in a wide variety of fields are 

now commonly used in civil and other litigation. The amended rule 

extends pretrial disclosure requirements to witnesses with expert 

qualifications who also have personal knowledge of factual matters 

in issue (“fact” witnesses). This change reflects the increased use and 

importance of expert testimony and the consequent need to prevent 

surprise and unfairness. Since fact witnesses will invariably be called 

at trial, their expertise and the bases of their opinions should be 

routinely disclosed. 

Amended V.R.C.P. 26(b)(5)(A)(i) adapts from F.R.C.P. 

26(a)(2)(A) language requiring automatic disclosure of all opinion 

witnesses qualified and testifying as experts under V.R.E. 702, 703, 

and 705 who may be used at trial. This disclosure requirement does 

not extend to lay opinion witnesses testifying under V.R.E. 701. The 

term “expert” as used throughout the rule thus refers to any witness 

who, as provided in V.R.E. 702, is “qualified as an expert by 

knowledge, skill, experience, training, or education” whose opinion 

or other testimony based on “scientific, technical, or other 
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specialized knowledge… will assist the trier of fact to understand the 

evidence or to determine a fact in issue.” Rule 702 further provides 

that the testimony must be “based upon sufficient facts or data” and 

“the product of reliable principles and methods,” and those 

principles and methods must be “applied… reliably to the facts of 

the case.”  

Amended V.R.C.P. 26(b)(5)(A)(ii) departs significantly from 

both prior Vermont practice and F.R.C.P. 26(a)(2) by giving the 

same treatment to witnesses retained or employed solely to provide 

expert testimony and to fact witnesses with expert qualifications. 

The amended rule provides a simplified report requirement for all 

categories of experts.  

Prior practice is exemplified by Hutchins v. Fletcher Allen 

Health Care, Inc., 172 Vt. 580, 582, 776 A.2d 376, 379 (2001) 

(mem.) There the Court interpreted an earlier version of former 

V.R.C.P. 26(b)(5)(A)(i) to allow defendant’s expert witnesses who 

as treating physicians were also fact witnesses to be treated as 

ordinary witnesses not subject to those disclosure requirements. Cf. 

Stella ex rel. Estate of Stella, v. Spaulding, 2013 VT 8, 183 Vt. 226, 

67 A.3d 247 (without objection, expert disclosure requirements 

applied to plaintiff’s nonparty primary care provider, despite 

dissent’s suggestion that Hutchins should apply).  

Federal rule 26(a)(2)(B) requires the retained or employed expert 

to provide a signed report detailing the basis of the opinions to be 

expressed and the expert’s qualifications and expected 

compensation. For any other expert witness, F.R.C.P. 26(a)(2)(C) 

requires only the automatic disclosure of the subject matter and 

content of the expected testimony. The Federal Advisory 

Committee’s Note offers the treating physician as an example of 

such a witness.  

In contrast to both Hutchins and the Federal rule, amended 

V.R.C.P. 26(b)(5)(A)(ii) requires that a party offering any expert 

witness must automatically provide a report prepared and signed by 

the witness, or the party’s attorney, or a self-represented litigant 

containing essentially the information required in the report to be 

prepared and signed by a retained or specially employed expert 

under Federal rule 26(a)(2)(B). See also V.R.C.P. 80.11(e)(3)(A) 

(disclosure of expert identity and report in expedited action). In the 

amended rule, the requirement of a statement of qualifications is 

more simply stated than in the federal rule and could be satisfied by 

attaching the witness’s CV or similar document. Clearly also, if the 

witness is not a retained or specially employed expert, no statement 

of compensation would be needed.   
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Rule 26(b)(5)(A)(iii) provides that the disclosures under 

subparagraphs (A)(i) and (ii) must ordinarily be made by stipulation 

or a scheduling order under Rule 16.2, which has been 

simultaneously amended to make that provision. Otherwise, the 

disclosures must be made by the earlier of the trial date or the date 

by which the case is to be ready for trial, except that evidence 

attacking another party’s evidence must be made within 30 days of 

that party’s disclosure. Federal rule 26(a)(3)(B) requires disclosure at 

least 30 days before trial. 

Rules 26(b)(5)(A)(iv) and (v) adapt the provisions of former 

Rules 26(b)(5)(A)(i) and (iii) to the disclosure requirements of 

amended Rule 26(b)(5)(A). Minor conforming amendments have 

been made in Rules 26(b)(5)(B), (C), and (E). No amendments have 

been made to Rule 26(b)(5)(D). 

Note that the amended rules apply only to the use of the 

discovery methods provided in Rules 26-36 and are silent on the 

availability or propriety of other means of obtaining information or 

documentation, such as investigation or informal inquiry. See 

Schmitt v. Lalancette, 2003 VT 24, ¶ 12, 175 Vt. 284, 830 A.2d 16 

(nothing in Rule 26(c) implies that courts may prevent a party from 

conducting private investigations to identify witnesses or obtain 

desired information without relying upon formal discovery). Thus, 

the amended rule does not preclude informal communication by a 

lawyer with a fact witness in the course of investigation. Federal 

case law, however, generally prohibits such communication with a 

retained or employed expert, whether because implied from the 

structure and intent of F.R.C.P. 26 or prohibited by the Rules of 

Professional Conduct. See 6 J. Moore et al., Moore's Federal Practice 

§ 26.80[4]. Common-law work product protection might provide 

another basis for prohibition. Of course, any communication with a 

represented party witness without permission of counsel would 

clearly be precluded by V.R.Pr.C. 4.2. See Baisley v. Missisquoi 

Cemetery Ass'n, 167 Vt. 473, 480, 708 A.2d 924, 932-33 (1998). 

 3. That Rule 26(e) of the Vermont Rules of Civil Procedure be revised and replaced to read 

as follows (deleted matter struck through; new matter underlined): 

 

RULE 26.  GENERAL PROVISIONS GOVERNING DISCOVERY 

 

 (e) Supplementation of Responses. A party who has responded to a request for discovery 

with a response that was complete when made is under a duty to supplement or correct the 

response to include information thereafter acquired with respect to the following matters if the 

party learns that the response is in some material respect incomplete or incorrect and if the 

additional or corrective information has not otherwise been made known to the other parties 

during the discovery process or in writing: 
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 (1) Any question directly addressed to (A) the identity and location of persons 

having knowledge of discoverable matters; and (B) the identity of each person expected 

to be called as an expert witness at trial, the subject matter on which the person is 

expected to testify, and the substance of the person's testimony. 

 (2) Any other prior response to an interrogatory, request for production, or request 

for admission. 

 (3) Any matter by order of any superior judge, agreement of the parties, or at any 

time prior to trial through new requests for supplementation of prior responses. 

 

 (e) Supplementing Disclosures and Discovery Responses. 

 (1) In General. A party who has made a disclosure under Rule 26(b)(5), has given a 

deposition, or who has responded to an interrogatory, request for production, or request for 

admission, must supplement or correct its disclosure, deposition testimony, or response, 

(A) in a timely manner, and as provided in paragraph (2) for a deposition. if the party 

learns that in some material respect the disclosure, deposition, or response is incomplete or 

incorrect, and if the additional or corrective information has not otherwise been made known 

to the other parties during the discovery process or in writing, or  

(B) as ordered by the court. 

 

 (2) Persons Identified under Rule 26(b)(5)(A)(i) and Parties. For any person who has been 

identified under Rule 26(b)(5)(A)(i) and for any party who has been deposed, the party’s duty to 

supplement extends both to information included in the disclosure provided under Rule 

26(b)(5)(A)(ii) and to information given during that person’s deposition. Any additions or 

changes to this information must be disclosed at least 30 days prior to the deposition of the 

witness unless the duty to supplement arose after that date, in which case it shall be disclosed 

promptly.  

Reporter’s Notes—2018 Amendment 

Rule 26(e) is revised and replaced to adapt provisions of 

F.R.C.P. 26(e) as most recently amended in 2007, and for 

consistency with the simultaneous amendments to V.R.C.P. 

26(b)(5).  

New V.R.C.P. 26(e)(1) follows the federal rule in spelling out a 

general duty to supplement both a disclosure made under V.R.C.P. 

26(b)(5) and a response to other forms of discovery. The 

requirement of supplementation of a party’s deposition testimony 

is not found in the federal rule.  

New V.R.C.P. 26(e)(2) departs from the federal rule in ways 

intended to conform to Vermont practice concerning disclosure. 

Federal rule 26(e)(2) imposes a duty to supplement deposition 

testimony but only if the deposition is that of an expert who has 
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provided a report, and it is not clear that new information must be 

disclosed prior to the expert’s deposition. Waiting for the expert to 

disclose this during the deposition could be unfair to the party 

taking the deposition, preparation could be wasted, and 

disagreement could arise over whether the deposition should be 

postponed to allow preparation using the new information.   

New V.R.C.P. 26(e)(2) also includes party-deponents within 

the duty to supplement. It makes no sense to impose the duty to 

supplement on a party’s interrogatory answers but not on the 

party’s deposition answers. This disparity forces litigants to rely on 

detailed interrogatories to avoid the possibility that new 

information about the party’s deposition testimony might not come 

out until trial. When a “party” is a legal entity, the duty would 

apply when any party representative has been deposed under 

V.R.C.P. 30(b)(6).   

The amended rule specifies in either case that disclosure of 

new information must be made at least 30 days prior to the 

deposition, except that if the duty to supplement arises after the 30-

day date, disclosure must be made “promptly.” 

By the necessary implication of V.R.C.P. 26(g) requiring that 

discovery responses be signed, supplementation of disclosures and 

responses under new V.R.C.P. 26(e) should be in writing. 

 

 4. That these rules, as amended, are prescribed and promulgated effective ________, 2018. 

The Reporter’s Notes are advisory. 

 

 5. That the Chief Justice is authorized to report these amendments to the General Assembly 

in accordance with the provisions of 12 V.S.A. § 1, as amended. 

  

 Dated in Chambers at Montpelier, Vermont, this ___ day of ____________, 2018. 

 

 

 ____________________________________ 

 Paul L. Reiber, Chief Justice 

 

 ____________________________________ 

Marilyn S. Skoglund, Associate Justice 

 

__________________________________ 

Beth Robinson, Associate Justice 

 

_____________________________________ 

Harold E. Eaton, Jr., Associate Justice 
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____________________________________ 

Karen R. Carroll, Associate Justice 


